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(b) The request may be served on any
party without leave of the Administra-
tive Law Judge.

(c) The request shall:
(1) Set forth the items to be in-

spected either by individual item or by
category;

(2) Describe each item or category
with reasonable particularity; and

(3) Specify a reasonable time, place,
and manner of making the inspection
and performing the related acts.

(d) The party upon whom the request
is served shall serve on the party sub-
mitting the request a written response
within thirty (30) days after service of
the request.

(e) The response shall state, with re-
spect to each item or category:

(1) That inspection and related ac-
tivities will be permitted as requested;
or

(2) That objection is made in whole
or in part, in which case the reasons
for objection shall be stated.

(f) A copy of each request for produc-
tion and each written response shall be
served on all parties.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991]

§ 68.21 Admissions.
(a) A party may serve upon any other

party a written request for the admis-
sion, for purposes of the pending action
only, of the genuineness and authentic-
ity of any relevant document described
in or attached to the request, or for the
admission of the truth of any specified
relevant matter of fact.

(b) Each matter of which an admis-
sion is requested is admitted unless,
within thirty (30) days after service of
the request or such shorter or longer
time as the Administrative Law Judge
may allow, the party to whom the re-
quest is directed serves on the request-
ing party:

(1) A written statement denying spe-
cifically the relevant matters of which
an admission is requested;

(2) A written statement setting forth
in detail the reasons why he/she can
neither truthfully admit nor deny
them; or

(3) Written objections on the ground
that some or all of the matters in-
volved are privileged or irrelevant or

that the request is otherwise improper
in whole or in part.

(c) An answering party may not give
lack of information or knowledge as a
reason for failure to admit or deny un-
less the party states that he/she has
made reasonable inquiry and that the
information known or readily obtain-
able by him/her is insufficient to en-
able the party to admit or deny.

(d) Any matter admitted under this
section is conclusively established un-
less the Administrative Law Judge
upon motion permits withdrawal or
amendment of the admission.

(e) A copy of each request for admis-
sion and each written response shall be
served on all parties.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991]

§ 68.22 Depositions.

(a) When, how and by whom taken.
Depositions may be taken by oral ex-
amination or upon written interrog-
atories before any person having power
to administer oaths. All costs involved
with the taking of depositions, includ-
ing the cost of a certified court re-
porter and the original transcripts,
shall be paid by the party seeking the
despositions.

(b) Notice. Any party desiring to take
the deposition of a witness shall give
notice in writing to the witness and all
other parties of the time and place of
the deposition, and the name and ad-
dress of each witness. If documents are
requested, the notice shall include a
written request for the production of
documents. Not less than ten (10) days
written notice shall be given when the
deposition is to be taken within the
continental United States, and not less
than twenty (20) days written notice
shall be given when the deposition is to
be taken elsewhere, unless otherwise
permitted by the Administrative Law
Judge or agreed to by the parties.

(c) Taking and receiving in evidence.
Each witness testifying upon deposi-
tion shall testify under oath and any
other party shall have the right to
cross-examine. The questions pro-
pounded and the answers thereto, to-
gether with all objections made, shall
be reduced to writing, certified by the
person administering the oath, read by
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or to, and subscribed by the witness un-
less the witness and the parties by stip-
ulation waive such signature.

(d) Motion to terminate or limit exam-
ination. During the taking of a deposi-
tion, a party or deponent may request
suspension of the deposition on
grounds of bad faith in the conduct of
the examination, oppression of a depo-
nent or party or improper questions
propounded. The deposition will then
be adjourned. However, the objecting
party or deponent must immediately
move the Administrative Law Judge
for a ruling on his/her objections to the
deposition conduct or proceedings.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991]

§ 68.23 Motion to compel response to
discovery; sanctions.

(a) If a deponent fails to answer a
question propounded, or a party upon
whom a discovery request is made pur-
suant to §§ 68.18 through 68.22, fails to
respond adequately or objects to the
request or to any part thereof, or fails
to permit inspection as requested, the
discovering party may move the Ad-
ministrative Law Judge for an order
compelling a response or inspection in
accordance with the request. A party
who has taken a deposition or has re-
quested admissions or has served inter-
rogatories may move to determine the
sufficiency of the answers or objections
thereto. Unless the objecting party sus-
tains his or her burden of showing that
the objection is justified, the Adminis-
trative Law Judge may order that an
answer be served. If the Administrative
Law Judge determines that an answer
does not comply with the requirements
of these rules, he or she may order ei-
ther that the matter is admitted or
that an amended answer be served.

(b) The motion shall set forth:
(1) The nature of the questions or re-

quest;
(2) The response or objections of the

party upon whom the request was
served; and

(3) Arguments in support of the mo-
tion.

(c) If a party, an officer or an agent
of a party, or a witness, fails to comply
with an order, including, but not lim-
ited to, an order for the taking of a
deposition, the production of docu-

ments, the answering of interrog-
atories, a response to a request for ad-
missions, or any other order of the Ad-
ministrative Law Judge, the Adminis-
trative Law Judge, may, for the pur-
poses of permitting resolution of the
relevant issues and disposition of the
proceeding and to avoid unnecessary
delay, take the following actions:

(1) Infer and conclude that the admis-
sion, testimony, documents, or other
evidence would have been adverse to
the non-complying party;

(2) Rule that for the purposes of the
proceeding the matter or matters con-
cerning which the order was issued be
taken as established adversely to the
non-complying party;

(3) Rule that the non-complying
party may not introduce into evidence
or otherwise rely upon testimony by
such party, officer or agent, or the doc-
uments or other evidence, in support of
or in opposition to any claim or de-
fense;

(4) Rule that the non-complying
party may not be heard to object to in-
troduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or
other evidence would have shown;

(5) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the non-complying party, con-
cerning which the order was issued, be
stricken, or that a decision of the pro-
ceeding be rendered against the non-
complying party, or both;

(6) In the case of failure to comply
with a subpoena, the Administrative
Law Judge may also take the action
provided in § 68.25(e) of this part; and

(7) In ruling on a motion made pursu-
ant to this section, the Administrative
Law Judge may make and enter a pro-
tective order such as he or she is au-
thorized to enter on a motion made
pursuant to § 68.42 of this part.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534–91, 56 FR 50053, 50054, Oct. 3,
1991, as amended by Order No. 1635–92, 57 FR
57672, Dec. 7, 1992]

§ 68.24 Use of depositions at hearings.
(a) Generally. At the hearing, any

part or all of a deposition, so far as ad-
missible, may be used against any
party who was present or represented
at the taking of the deposition or who
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